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Executive Summary 
 

Review of Entertainment Surcharge Tax – NYCB Theatre in Westbury (Managed by the Westbury Music Fair LLC, a subsidiary of Live Nation)1  

Westbury Music Fair LLC is required to pay Nassau County an Entertainment Surcharge Tax of 
$1.50 per seat sold for events at the NYCB Theatre in Westbury in accordance with Chapter 179 
of the Laws of New York 2000, Local Law No. 28-2000.  The Nassau County Administrative 
Code, Article 3a Entertainment Surcharge Regulation1 allows tax-exempt organizations to be 
exempt from the tax. 
 

Key Findings: 
 

Westbury Music Fair LLC owes the County a total of $548,198 for the period January 1, 2012 to 
September 30, 2014. This amount includes surcharge taxes of $321,361 related to audit findings 
on 214,241 seats sold during the audit period, plus penalties of $160,681 and interest of $66,156. 
 

 The audit determined that 190,268 tickets were sold for 183 curtain restricted events 
incorrectly excluded from the Surcharge Tax Returns; and 

 

 The audit found that another 23,973 tickets were sold but not included on Westbury 
Music Fair LLC’s tax returns. 

 

Key Recommendations: 
 
We recommend that Westbury Music Fair LLC: 

 remit the amount owed of $548,198 to the County in connection with the curtain 
restricted events and the unreported ticket sales; and 

 
 report and remit taxes on tickets sold to curtain restricted events. 

 
 

******* 
 
The matters covered in this report have been discussed with the officials of Westbury Music Fair 
LLC.  On May 28, 2015, we submitted a draft letter with the findings to Westbury Music Fair 
LLC for their review.  They requested an Exit Conference which was held on May 28, 2015. 
Westbury Music Fair LLC provided their response on June 10, 2015.  Their response and our 
follow up to their response are included as Appendix A and B to this report. 
 
 
 

                                                 
1 Nassau County Administrative Code, Article 3a Entertainment Surcharge Regulations §5-93.0 Exemptions.  
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INTRODUCTION 
Background 
 
The Comptroller’s Office has completed its review of the Entertainment Surcharge Tax for 
events held at the NYCB Theatre in Westbury (“NYCB”) Managed by Westbury Music Fair 
LLC (a subsidiary of Live Nation). 
 
The Entertainment Surcharge Tax regulation imposes a surcharge tax of $1.50 per ticket for 
entertainment events held in Nassau County at venues having a permanent seating capacity of 
2,500 seats. The Nassau County Administrative Code, Article 3a Entertainment Surcharge 
Regulation2 also allows tax-exempt organizations to be exempt from the tax. According to New 
York Tax Law Chapter 179.2 (Section 1202(d)(iii)), “such tax may be collected and 
administered by the county treasurer or other fiscal officers of Nassau county by such means and 
in such manner as other taxes which are now collected and administered by such officers or as 
otherwise may be provided by such local law, ordinance or resolution”. In order to be eligible for 
this exemption, the organization must have a valid tax-exempt certificate and be the direct payer 
of record.3  Any entity failing to pay the $1.50 surcharge tax shall be subject to a penalty of fifty 
percent on the tax amount due plus interest of nine percent per annum, compounded daily on the 
total tax and penalty amount.4  
 
As shown in Exhibit I, Westbury Music Fair LLC sold a total of 359,184 tickets and paid 
$538,776 to the County for events held at the NYCB from January 1, 2012 to September 30, 
2014.    
 

                                                 
2 Nassau County Administrative Code, Article 3a Entertainment Surcharge Regulations §5-93.0 Exemptions.  
3 New York State Department of Taxation and Finance, Publication 843 (12/09), A Guide to Sales Tax in New York 
State for Exempt Organizations, page 16. 
4 Nassau County Administrative Code, Article 3a Entertainment Surcharge Regulations §5-104.0.a,b. 
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Exhibit I 
 

Year Tickets Sold  Taxes Paid 

2012 140,874 211,311$       

2013 139,334 209,001$       

2014 78,976 118,464$       

Total 359,184 538,776$       

Westbury Music Fair LLC Entertainment Surcharge Taxes Paid and Tickets Sold
NYCB Theatre at Westbury
2012 to September 30, 2014

 
 
 
Audit Scope, Objectives, and Methodology 

 

The objective of the audit was to review the entertainment tax revenues collected by the Office 
of the Nassau County Treasurer to ensure that the taxes were computed correctly, remitted in a 
timely manner, and properly recorded in the County’s accounting system, the Nassau 
Information Financial System (“NIFS”).  Our review period was from January 1, 2012 to 
September 30, 2014.  
 
The auditors reviewed all the monthly tax returns during the scope period and tested the number 
tickets sold and for compliance with the tax-exempt guidelines. The tax returns submitted by 
Westbury Music Fair LLC were compared to the Ticketmaster reports5 to verify the accuracy of 
the number of tickets sold and complimentary tickets issued.  We also examined documents to 
support the tax-exempt tickets sold.   
 
We believe our review provides a reasonable basis for the findings and recommendations 
contained herein.  

                                                 
5 Ticketmaster reports are used by the event operators to record all tickets sold and complimentary tickets issued for 
all events listed on the tax returns.  
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FINDING AND RECOMMENDATIONS 
Audit Finding 

Westbury Music Fair LLC Did Not Pay Entertainment Surcharge Tax on All Tickets Sold 
and Improperly Claimed Exemptions 
 
Our review found Westbury Music Fair LLC owes the County $548,198 for 214,241 tickets not 
reported on the Surcharge Tax Returns from January 1, 2012 to September 30, 2014.  As shown 
in Exhibit II below, the amount due includes the ticket tax of $321,361 plus penalties of 
$160,681 and interest of $66,156.  The 214,241 unreported tickets are grouped into two 
categories based on the underlying issue (190,268 tickets related to seating capacity and 23,973 
tickets related to errors and unsupported exemptions).  Explanations for each category follow the 
Exhibit. 

Exhibit II 

Tickets Not Reported on Tax Returns 2012 2013 2014 Total

Tickets for 183 Event - for Venues Claimed to be 
Less Than 2,500 Seats 55,597       73,002       61,669       190,268

Tickets Related to Other Errors and Unsupported 
Exemptions                      14,446       2,566         6,961         23,973

Total  Tickets Not Reported on Tax Returns 70,043       75,568       68,630       214,241      

Calculation of Amounts Owed 

Entertainment Tax Due @ $1.50/Ticket                     105,064$   113,352$   102,945$   321,361$    

Penalty for Non Payment of Taxes (50% of Tax) 52,532$     56,676$     51,473$     160,681$    

Interest to Date (9% Compounded Daily) 1 37,378$     21,827$     6,951$       66,156$      

Total Amount Due 194,974$   191,855$   161,369$   548,198$    

1 Calculated from tax return due date through January 2, 2015.

Westbury Music Fair LLC

Taxes Owed to County
January 1, 2012 through September 30, 2014

NYCB Theatre at Westbury
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 183 Events (190,268 Tickets) Were Incorrectly Exempted by Westbury Music Fair and 
Not Reported on the Surcharge Tax Returns 

 
We examined the events reported on the Surcharge Tax Returns and compared them to the 
Ticketmaster Event Recap Report which lists all events held at NYCB.  We found that 190,268 
tickets related to 183 events were incorrectly excluded from the Surcharge Tax Returns. 
Westbury Music Fair LLC explained that the tickets sold for these events were not included on 
the tax returns because the events had a seating capacity of less than 2,500 seats and therefore 
were exempt from the tax. 
 
All events held at NYCB are in one room that has a permanent seating capacity of 2,862.  
Westbury Music Fair LLC stated that it uses drop curtains to block off parts of the stage and 
temporarily reduce venue seating based on projected ticket sales for each event. However, the 
use of curtains in this manner does not reduce the permanent seating capacity of the Theatre.  
According to the Surcharge Tax regulations, taxes are imposed on every facility that has a 
permanent seating capacity in excess of 2,500 individuals and therefore, these events are subject 
to the surcharge tax.  As a result, the total amount due related to these 190,268 tickets, including 
penalties and interest, is $485,749, calculated in Exhibit III as follows:  
 
Exhibit III 
 

Entertainment Tax Due 
190,268 tickets @ $1.50/Ticket                       285,402$   

Penalty for Non Payment of Taxes (50% of Tax) 142,701$   

Interest to Date (9% Compounded Daily) 1 57,646$     

Total Amount Due 485,749$   

1 Calculated from tax return due date through January 2, 2015.  
 

 23,973 Tickets Not Reported Due to Other Westbury Music Fair LLC Errors and an 
Unsupported Exemption  

 
We reviewed the number of tickets sold and complimentary tickets on the Surcharge Tax Returns 
and compared them to the Ticketmaster reports.  We found that 23,973 tickets were shown as 
sold on the Ticketmaster reports but incorrectly excluded from the Surcharge Tax Returns during 
the audit period.  The tickets improperly excluded were the result of Westbury Music Fair LLC 
reporting an incorrect number of tickets for certain events and the lack of evidentiary support for 
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an event claimed to be tax-exempt.  As a result, the total amount due related to these 23,973 
tickets, including penalties and interest, is $62,449, calculated in Exhibit IV as follows: 
 
Exhibit IV 
 

Entertainment Tax Due 
23,973 tickets @ $1.50/Ticket                       35,959$     

Penalty for Non Payment of Taxes (50% of Tax) 17,980$     

Interest to Date (9% Compounded Daily) 1 8,510$       

Total Amount Due 62,449$     

1 Calculated from tax return due date through January 2, 2015.  
 
Audit Recommendations: 

We recommend that Westbury Music Fair LLC: 

a) remit the amount owed of $548,198 to the County for the 214,241 tickets sold and not 
reported on the Surcharge Tax Returns; and 

b) discontinue its practice of not reporting tickets sold on the Surcharge Tax Return when 
NYCB uses drop curtains to block off parts of the stage and venue seating, as this does 
not reduce permanent seating capacity.  These tickets are still subject to the tax. 
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Appendix B – Auditor’s Follow-up 
Auditor’s Follow up: 

We reiterate that Westbury Music Fair LLC should remit the surcharge taxes of $548,198 to the 
County for the 190,268 tickets related to seating capacity and 23,973 tickets related to errors 
and unsupported exemptions. 

NYCB Theatre in Westbury has a permanent seating capacity of 2,500 seats and therefore all 
events at this facility are subject to the Entertainment Surcharge Tax. Westbury Music Fair LLC 
used a Curtain Restricted system to temporarily reduce the seating capacity, based on lower 
projected ticket sales. They did not pay taxes on these Curtain Restricted events.  

The affidavit provided as part of Westbury’s response was not adequate to confirm that a 
Treasurer’s Office Representative had agreed to allow Westbury Music Fair LLC to not pay 
taxes on Curtain Restricted events, which they claimed had occurred “on or around 2000”. 
Westbury Music Fair LLC could not provide the name of the Treasurer’s Office employee or why 
that person would be able to amend the County Law for these events. 

Westbury Music Fair LLC should collect and remit taxes on all events based on this permanent 
seating capacity.   

The 23,973 tickets not reported on the tax returns includes the Jerry Seinfeld Hurricane Sandy 
Benefit event claimed to be tax exempt. Westbury failed to supply proof to support the claimed 
exemption. 


